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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 45051
)
v. ) SHOSHONE COUNTY NO. CR 2009-114
)
JAMES J. FLEMING, )
) APPELLANT’S BRIEF
Defendant-Appellant. )
____________________________________)
STATEMENT OF THE CASE
Nature of the Case
In 2009, James Fleming pled guilty to one count of lewd conduct with a minor under 16,
entered an Alford plea to one count of sexual abuse of child under 16, and was sentenced to
concurrent terms of 40 years, with 15 years fixed, and 25 years, with 15 years fixed, respectively.
Mr. Fleming appeals from the district court’s order denying his Idaho Criminal Rule 35(a)
motion to correct an illegal sentence and denying his request for counsel.  Mindful of the Idaho
Supreme Court’s decision in State v. Clements, 148 Idaho 82 (2009), the plain language of Rule
35(a), and the Court of Appeals’ decision in State v. Ward, 125 Idaho 522 (Ct. App. 1994),
Mr. Fleming asserts the district court erred in denying his motions.
2Statement of the Facts and Course of Proceedings
In July of 2009, pursuant to an agreement with the State, James Fleming pled guilty to
one count of lewd conduct with a minor under 16, and entered an Alford1 plea to one count of
sexual abuse of a child under 16, as alleged in an Amended Information.  (R., pp.47-51, 65-68.)
The district court sentenced Mr. Fleming to concurrent unified terms of 40 years, with 15 years
fixed, and 25 years, with 15 years fixed.  (R., pp.57-61.)  The Court of Appeals upheld the
district court’s sentence and order denying Mr. Fleming’s subsequently filed Rule 35 motion
seeking leniency. State v. Fleming, 2010 Unpublished Opinion No. 604 (Ct. App. Aug. 24,
2010).
In December of 2016, Mr. Fleming filed a motion for correction of an illegal sentence,
pursuant to Idaho Criminal Rule 35(a), and a motion for the appointment of counsel.  (R., pp.8,
9, 13-38.)  Mr. Fleming argued that his sentence is illegal because: a) he believed he was
entering an Alford plea to both counts; b) his counsel was ineffective in failing to ensure the
prosecutor understood that he would enter an Alford plea to both counts; c) he believed the
purpose of the Alford plea was to allow him to withdraw the plea if  the sentence did not come
close to what he argued was appropriate; d) the prosecutor committed misconduct by allowing
Mr.  Fleming  to  enter  into  a  sham  plea  agreement;  and,  e)  because  of  the  actions  of  his  trial
counsel and the prosecutor, the district court did not have jurisdiction either to accept his guilty
plea or to sentence him, rendering his sentence illegal.  (R., pp.8, 13-38.)  Mr. Fleming requested
an evidentiary hearing, the ability to withdraw his guilty plea and to re-submit an Alford plea to
1 See North Carolina v. Alford, 400 U.S. 25, 37 (1970) (holding “[a]n individual accused of
crime may voluntarily, knowingly, and understandingly consent to the imposition of a prison
sentence even if he is unwilling or unable to admit his participation in the acts constituting the
crime.”)
3both counts, the appointment of conflict counsel from outside of Shoshone County, and the right
to withdraw his re-entered guilty plea should his new sentence “become so enlarged.”
(R., pp.36-37.)
Mr. Fleming supported his claims with various exhibits.  (R., pp.39-69.)  He also filed an
affidavit in support in which he asserted that he believed his plea agreement allowed him to enter
an Alford plea to both charges, and to withdraw his plea should the court impose a sentence
greater than probation or a few years in prison.  (R., pp.69-70.)  Finding that Mr. Fleming’s
motion to correct an illegal sentence was frivolous, the district court entered an order denying the
motion, and denying his request for counsel.  (R., pp.93-99.)  Mr. Fleming filed a timely Notice
of Appeal.  (R., pp.100-103.)
ISSUE
Did the district court err in denying Mr. Fleming’s Rule 35(a) motion to correct an illegal
sentence, and motion for counsel?
ARGUMENT
The District Court Erred In Denying Mr. Fleming’s Rule 35(a) Motion To Correct An Illegal
Sentence, And Motion For Counsel
Mindful that a motion filed pursuant to Idaho Criminal Rule 35 to correct an illegal
sentence cannot be used as a vehicle to challenge an otherwise valid guilty plea and conviction,
and can be reviewed only on the face of the record (see I.C.R. 35(a)2; see also State v. Clements,
148 Idaho 82 (2009)), Mr. Fleming asserts that the district court erred in denying his motion to
correct an illegal sentence.  Mr. Fleming presented his reasons for why he believed his guilty
plea was invalid and why he believed his invalid guilty plea rendered his sentence illegal, in
4addition to supporting documentation.  (R., pp.8, 13-69.)  For the reasons stated in these
documents, and despite the plain language of I.C.R. 35(a) and the holding in Clements,
Mr. Fleming asserts that the district court erred in denying his motion to correct and illegal
sentence.
Additionally, mindful that a court may deny a request for the appointment of counsel to
assist with pursuing a Rule 35 motion, if the court finds the motion to be frivolous (see State v.
Wade, 125 Idaho 522, 523-24 (Ct. App. 1994), Mr. Fleming asserts the district court abused its
discretion by denying his request for counsel.
CONCLUSION
Mr. Fleming respectfully requests that this Court vacate the district court’s orders
denying his Rule 35(a) motion, and his motion for appointment of counsel, and remand his case
to the district court for further proceedings.
DATED this 11th day of December, 2017.
_________/s/________________
JASON C. PINTLER
Deputy State Appellate Public Defender
2 I.C.R. 35(a) states, “The court may correct a sentence that is illegal from the face of the record
at any time.”
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